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)
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)

THIS CAUSE came on for a hearing before the undersigned Hearing Examiner Laura
Wetsch, Hearing Examiner for the North Carolina Occupational Safety and Health Review
Commission pursuant to the Notice of Hearing (“Hearing Notice”) at 10:00 a.m. on March 4, 2025,
and was continued to and reconvened on March 5, 2025 via Lifesize teleconferencing platform.
The Notice of Hearing was posted as required by the Rules of the North Carolina Occupational
Safety and Health Review Commission. The Notice of Hearing explicitly stated that the purpose
of the hearing is to determine all matters relating to Respondent’s Notice of Contest in this matter.

Sage Boyd, Assistant Attorney General, on behalf of Rory Agan, Special Deputy Attorney
General, North Carolina Department of Justice, Raleigh, North Carolina, appeared as counsel for
the Complainant on March 4, 2025 and Rory Agan, appeared on March 5, 2025. Jessi Thaller-
Moran, Partner with Brooks Pierce, in Raleigh, North Carolina appeared as counsel for the
Respondent on March 4 and March 5, 2025. No affected employee of Respondent attended to
have a say in, or participate as a party in, the Hearing.

At the Hearing, Complainant and Respondent notified the Undersigned that the parties i
agreed upon certain stipulations and requested that the stipulations be made part of the Hearing i
record; such stipulations are admitted into evidence and are set forth below in the section captioned
“Stipulations”. Based upon the record and the Stipulations the Undersigned makes the Findings i
of Fact as hereinafter set forth. During the Hearing, Complainant made the motion set forth in
Complainant’s Motion. Complainant’s Motion being granted, Respondent made the Motion set
forth in Respondent’s Motion. :

STIPULATIONS

1. The Complainant, as Commissioner of Labor of the State of North Carolina, is charged
by law with compliance with and enforcement of the provisions of the Occupational Safety and
Health Act of North Carolina, Article 16, Chapter 95 of the General Statutes of North Carolina
(hereinafter “the Act™), including making inspections and issuing citations and other pleadings,
and brings this action pursuant to N.C.G.S. §§ 95-133 et seq.



BFS OPERATIONS LLC dba BUILDERS FIRSTSOURCE, INC.
OSHANC 2023-6542

2. Pursuant to N.C.G.S. § 95-135, the Review Commission has jurisdiction over the
parties and the subject matter to this action.

3, Respondent, BFS Operations LLC dba Builders FirstSource, Inc., was authorized to do
business in North Carolina on February 16, 2022. It is active and current in North Carolina and
maintains a place of business in Eagle Rock, North Carolina. Respondent provides building
supplies and residential construction services. Respondent is an “employer” within the meaning
of N.C.G.S. § 95-127(11); and Respondent’s employees referred to in this matter are
“employees” within the meaning of N.C.G.S. § 95-127(10).

4. On February 13, 2023, an Occupational Safety and Health Compliance Officer
employed by the North Carolina Department of Labor, conducted an inspection of Respondent’s
worksite located at 1145 Breadsell Lane in Wake Forest, North Carolina (the “Inspection”).

5. As a result of the Ihspection, on March 17, 2023, Complainant issued two citations

carrying the following proposed abatement dates and penalties (collectively. hereafier referred to
as the “Original Citation™):

CITATION NUMBER 01 (Serious)

[tem Standard Abatement Date Penalty
001 29 CFR 1926.100(b) Corrected During Inspection | $5,200.00
002 29 CFR 1926.102(b)(1) Corrected During Inspection | $13,051.80
003 29 CFR 1926.501(b)(13) Corrected During Inspection | $13,051.80
004a 29 CFR 1926.502(b)(1) Corrected During Inspection | $13,051.80
004b |29 CFR 1926.502(b)(2) Corrected During Inspection | $Grouped

CITATION NUMBER 02 (NonSerious)

Item Standard Abatement Date Penalty
001 29 CFR 1910.178(1)6) 5/4/2023 $0.00
6. Respondent submitted a timely notice of contest dated April 6, 2023. On or about May

18, 2023, Complainant received “Employer’s/Respondent’s Statement of Position.”

7. The Hearing in this matter was scheduled pursuant to Rules of Procedure of the Safety
and Health Review Commission of North Carolina (the “Rules™).

8. Complainant and Respondent have no objection, either procedural or otherwise, to this
Hearing and consent to the conduct of this Hearing by the Undersigned and to entry of
this Final Order. ‘

9. Respondent confirms that the Original Citation and the Hearing Notice have been posted

as required by the Rules.
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10.

11.

12.

14,

15.

13.

Neither Complainant nor Respondent have received notification from any affected
employee that such employee, or its representative, wishes to have a say in, or participate
as a party in, this matter, or has any objections in connection with this matter including
without limitation objection to the reasonableness of any abatement period.

Respondent confirms that the violations alleged in the Original Citation as amended have
been abated and agrees to continue to use its best efforts to comply with the requirements
of the Occupational Safety and Health Act of North Carolina.

Complainant confirms that no additional documentation of abatement is required by
Complainant.

Respondent further agrees to:

a. Conduct jobsite inspections to include fall protection and personal protective
equipment. The job site inspections shall be documented and maintained for a
period of three (3) years. These job site inspections shall be made available to the
OSH Division upon request during subsequent inspections by NCDOL; and

b. Review the company’s fall protection program and require that fall protection
systems are used when Respondent’s direct employees are working at a height
greater than 6 feet. Respondent shall further make resources available to assist
subcontractors with meeting applicable fall protection requirements as set by
OSHA.

Respondent agrees to pay the penalty of $13,051.80 assessed in this matter as amended
within thirty (30) days of the date of this Final Order. In the event Respondent does not
pay the penalty as agreed upon, all unpaid amount shall become immediately due and
payable, and the Complainant retains the right to institute collection proceedings as
allowed by law. Respondent agrees to pay attorney’s fees to Complainant in the event
that the Complainant institutes collection proceedings to collect the debt. Payment is to
be by check payable to the North Carolina Department of Labor, OSHA Division
(identifying Inspection No. 318259819) and mailed to North Carolina Department of
Labor, Financial Services Division, ATTN: Collections Division, 1101 Mail Service
Center, Raleigh, NC 27699-1101. Credit card payment may also be arranged.

The parties agree to bear their own fees, costs and other expenses, including attorney’s
fees if any, that have been incurred in connection with-any stage of these proceedings up
to and including the filing of this Final Order.

Complainant and Respondent agree that provided the respective Motions of each party
are granted: ‘
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(a) there are no other matters that remain to be decided, and that other than a ruling with
respect to the Motions, no outstanding issues remain to be resolved by addltlonal
evidentiary hearing of this matter;

(b) this Final Order is a full and final resolution of the claims set out in the underlying
Original Citation, as amended pursuant to Complainant’s Motion;

(c) the modification of any portion of the Original Citation by Complainant shall not be
deemed to be an admission by Complainant that any such portion was alleged without
merit;

(d) none of the foregoing agreements, statements, stipulations and actions taken by
Respondent shall be deemed an admission by the Respondent of any of the
allegations contained in the Original Citation as amended or waiver of defenses;
provided however that in any subsequent proceeding with respect to matters covered
by this Final Order brought directly under the Act by Complainant, this Final Order
shall have the full force and effect of a final order; and

(e) the agreements, statements, stipulations and actions herein by Complainant and by
Respondent are solely for the purpose of resolving this matter economically and
amicably without litigation and shall not be used for any other purposes except for
proceedings and matters arising under the Act and Article 21, Chapter 95 of the North
Carolina General Statutes; and

MOTIONS
Complainant moved to do the following (“Complainant’s Motion™):

a) Delete Citation 1, Items 1, 2, 4a and 4b and associated penalties;

b) Change the standard cited for Citation 1, Item 3 to 29 CFR 1926.20(b)(2); and

¢) Rewrite the AVD (alleged violation description) for Citation 1, Item 3 to state,
“1. jobsite (1145 Breadsell Lane, Wake Forest, NC) - where the contractor did
not conduct frequent and regular jobsite inspections, subcontracted employees
were exposed to fall from elevation hazards while framing terraces.”

Except as set forth in this motion, the Original Citation shall remain unmodified or amended.

Respondent did not object to Complainant’s Motion.
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Respondent requested that upon the granting of Complainant’s Motion, that the Undersigned
consider the following motion by the Respondent (“Respondent’s Motion™):

Withdraw Respondent’s Notice of Contest to the Original Citation as amended
pursuant to Complainant’s Motion set forth above.
- Complainant did not object to Respondent’s Motion.

FINDINGS OF FACT

Based on the record and the Stipulations at the time of the Hearing as memorialized
herein, the Undersigned makes the following Findings of Fact:
1. Complainant, Commissioner of Labor of the State of North Carolina, is an agency of the State
of North Carolina charged with the administration and enforcement of the provisions of the

Act.

2. Respondent is subject to the provisions of the Act and jurisdiction of the Safety and Health
~ Review Commission of North Carolina.

3. This Court has jurisdiction over the parties and the subject matter of this Hearing.
4. Neither party has any objection, procedural or otherwise, to this Hearing. No affected
employee elected party status and no employee raised an objection to the reasonableness of

the abatement time.

5. The Stipulations are incorporated by reference as Findings of Fact to the extent necessary to
give effect to the provisions of this Order.

CONCLUSIONS OF LAW

The foregoing Findings of Fact are incorporated by reference as Conclusions of Law to
the extent necessary to give effect to the provisions of this Order.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED:

1. That Complainant’s Motion is hereby GRANTED;

2. That Respondent’s Motion is hereby GRANTED;
3. That Respondent shall pay the penalty of $ 13,051.80 within thlrty (30) days of

this Order; and
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4, That the parties shall comply with the terms and conditions set forth in the
Stipulations section of this Order.

Effective the 5™ day of March, 2025.

Signature: -
Laurg Wetseh {Mar 5, 2025 11:27 ESTY

Email: !wetsch@winslow-wetsch.com

Laura Wetsch
Hearing Examiner
CONSENTED TO: : ' .
Signature: Rorﬁ\:‘:‘hﬁzﬁgmy £STY SignaturE: Je[zét{ﬁfhﬂﬂ%se C;ﬂ?;%”
Email: ragan@ncdoj.gov Email: jthaller-moran@brookspierce.com
Rory Agan . Jessi Thaller-Moran
Special Deputy Attorney General Attorney at Law
North Carolina Department of Justice Brooks Pierce
Ragan@ncdoj.gov JThaller-Moran(@brookspierce.com
ATTORNEY FOR COMPLAINANT ATTORNEY FOR RESPONDENT




CERTIFICATE OF SERVICE
| HEREBY CERTIFY that | have this date served a copy of the foregoing ORDER upon:

JESSI THALLER-MORAN

BROOKS PIERCE

1700 WELLS FARGO CAPITOL CENTER
150 FAYETTEVILLE ST.

RALEIGH, NC 27601

By depositing a copy of the same in the United States Mail, by certified mail, return
receipt requested, postage prepaid at Raleigh, North Carolina, and upon:

RORY AGAN

NC DEPARTMENT OF JUSTICE
LABOR SECTION

PO BOX 629

RALEIGH NC 27602

By depositing a copy of the same in the United States Mail, first class, postage prepaid
at Raleigh, North Carolina, and upon:

NC DEPARTMENT OF LABOR
LEGAL AFFAIRS DIVISION
1101 MAIL SERVICE CENTER
RALEIGH, NC 27699-1101

via email.

THIS THE ' Z DAY OF % Qﬁph 2025.

PAUL E. SM!TH

Karissa B

Docket Admini strator

NC Occupational Safety &
Health Review Commission
1101 Mail Service Center
Raleigh, NC 27699-1101

TEL.: (984) 389-4132
NCOSHRC@oshrc.labor.nc.gov



